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Justice Committee 
 

13th Meeting, 2011 (Session 4), Tuesday 17 April 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Civil Legal Aid (Scotland) Amendment Regulations 2012 
(SSI 2012/64) 

Type of Instrument: 
 

Negative 

Coming into force: 30 March 2012 

Justice Committee deadline to 
consider SSI: 

24 April 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes: see Annexe B for extract from SLC 
report and Annexe C for extract from the 
Official Report of the SLC meeting 
(comments were made by members which 
the Convener of the SLC asked to be drawn 
to the Justice Committee’s attention) 
 

Purpose of Instrument:  

1. The purpose of the instrument is to enable the Scottish Legal Aid Board to pay 
existing unclaimed surplus monies (including both the principal sum and accrued 
interest), held by the Board at present in a general account, into the Legal Aid Fund 
after a period of five years has lapsed. More details on the purpose of the instrument 
can be found in the Executive Note (see Annexe D). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/64/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 1 March 2012 and the Justice Committee has been 
designated as lead committee.  
 
4. The Justice Committee first considered the instrument at its meeting on 27 March 
2012 where it noted the concerns raised by the Subordinate Legislation Committee 
and agreed to write to the Scottish Government to ask whether it intended to 
withdraw the instrument. The Committee also agreed to continue its consideration at 
a future meeting. A response has since been received from the Scottish Government 
(see Annexe A). 
 

http://www.legislation.gov.uk/ssi/2012/64/contents/made


J/S4/12/13/1 
 

2 

5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. Alternatively, the Committee may be content simply to note 
the instrument and agree to make no recommendations on it. 
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Annexe A 
 

Civil legal Aid (Scotland) Amendment Regulations (SSI 2012/64) 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
Thank you for your email of 27 March inviting response on a point arising from your 
Committee’s consideration of the above negative instrument (“the 2012 
Regulations”). 
 
You have asked whether or not we intend to withdraw the 2012 Regulations in view 
of the concerns raised by the Subordinate Legislation Committee (“the SLC”) on 20 
March. 
 
The policy intention behind the 2012 Regulations is to enable the transfer of certain 
monies from a general account of the Scottish Legal Aid Board (“the Board”) to the 
Legal Aid Fund (“the Fund”). Before I go on to consider the points that have been 
raised by the SLC I would want to highlight the importance of the policy objective. At 
present, these monies cannot be used by the Board even although it has not proved 
possible to trace the correct recipient for the monies. It is clearly unsatisfactory that 
the monies are not currently available to the Board. As the SLC has recognised, the 
power available to Ministers to enable the monies to be paid into the Fund is through 
a Determination. The only point at issue is whether the 2012 Regulations and the 
Determination achieve that objective. For the reasons that are set out below, we 
consider that the objective has been achieved and that the monies will now be able 
to be released for the benefit of other users of the Fund (with appropriate protections 
should the appropriate recipient be traced in the future). 
 
The 2012 Regulations amend the Civil Legal Aid (Scotland) Regulations 2002 (“the 
2002 Regulations”) to end the obligation in regulation 40(4) of the 2002 Regulations 
on the Board to pay the monies to the appropriate person where 5 years have 
passed. A Determination, made under section 4 of the Legal Aid (Scotland) Act 
1986, provides for the transfer of the monies to the Fund.  
 
The relevant provisions of regulation 40(4) of the 2002 Regulations are as follows: 
 
“(4)  Where any such property is paid to or made over to the Board, in pursuance of 
this regulation- 
[…..]  

(d) the Board shall deposit money paid to it in one general account with a 
bank or building society; and 
(e) the Board shall, as soon as practicable, pay on behalf of the party the 
amount of the net liability of the Fund on account of the party out of such 
property and, where that amount is paid in full and subject to regulation 42(2) 
below – 

(i) pay and make over any surplus monies or corporeal moveables 
remaining in the possession of the Board to the party or to the person 
otherwise entitled thereto; and 
(ii) subject to paragraph (5) below, pay to the party or to such person a 
sum representing the gross interest earned on the money held for the 
party in accordance with this paragraph.” 
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The SLC’s view is that regulation 40(4)(d) creates an ongoing obligation on the 
Board to hold the monies in a general account, and that the 2012 Regulations do not 
achieve the policy intention as they do not disapply this provision. The SLC do not, 
therefore, believe that the 2012 Regulations and Determination will allow the Board 
to pay the monies into the Fund as a Determination cannot impliedly disapply a 
provision in the 2002 Regulations.  
 
We respectfully disagree with the SLC's interpretation of the provisions in the 2002 
Regulations and their comments on the 2012 Regulations and Determination. 
Whether it was necessary to disapply regulation 40(4)(d) was a matter considered by 
the Scottish Government during the drafting of the 2012 Regulations and 
Determination. Further, when the SLC commented on the drafting this matter was 
considered again. The Scottish Government remains of the view that disapplication 
of regulation 40(4)(d) is not required to give effect to the policy intention of the 2012 
Regulations and Determination. 
 
Our point of disagreement with the SLC stems, it seems to me, from our different 
views as to the effect of the 2002 Regulations. In paragraph 12 of their report of 21 
March the SLC indicate that regulation 40(4)(d) continues to apply unless/until 
express provision to disapply it is made. The SLC suggest in paragraph 16 of their 
report that the Scottish Government concedes that the provision continues to apply.  
 
Our view of the effect of regulation 40(4)(d) is slightly different. Regulation 40(4)(d) 
may be said to continue to apply but only in the sense that the monies, once moved 
into the general account, stay there until other provision is made about them. We do 
not consider that regulation 40(4)(d) operates to trump provision that is made about 
how the deposited monies can be dispersed  
 
Further provision about the monies is already made in regulation 40(4)(e) which 
does not disapply regulation 40(4)(d). This provision allows the Board to pay to the 
appropriate recipient the monies and any interest accrued on them. The obligation 
on the Board to pay in regulation 40(4)(e) would not be exercisable at present if 
regulation 40(4)(d) has the ongoing force that the SLC suggests. 
 
The 2012 Regulations are in accordance with our interpretation of the effect of 
regulation 40(4)(d) and (e). This means that regulation 40(4)(d) is not disapplied in 
the 2012 Regulations, because the monies are already in the general account by this 
time that paying the monies out of the account becomes a live issue. As a result, the 
2012 Regulations disapply only the obligation in regulation 40(4)(e) to pay out the 
monies and interest. The 2012 Regulations provide that the disapplication occurs 
only where the Board has tried for 5 years to identify the appropriate recipient.  
 
The effect of the Determination is that there are now two mechanisms for dispersal 
of the monies following deposit. We note that the SLC accepts that, as a receipt of 
the Board, Scottish Ministers have power to make a Determination to allow for the 
monies to be paid into the Fund. The issue is whether it is also necessary to disapply 
the obligation to deposit the monies and, for the reasons set out, we do not think this 
is necessary.  
 
The Committee may also wish to note that the Determination also provides that if the 
appropriate recipient of the monies under the 2002 Regulations is subsequently 
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found, the Board is required to pay to that person an amount, equivalent to the 
monies and interest that had been in the general account, from the Fund. The 2012 
Regulations and Determination, therefore, do not affect the ability of the appropriate 
person to claim the monies due to him/her. 
  
As a result, after careful consideration, we are satisfied that the 2012 Regulations 
and the Determination achieve the intended policy and I do not intend to withdraw 
this instrument. 
 
I hope this reply assists the Committee’s deliberations. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
27 February 2012 
 



J/S4/12/13/1 
 

6 

Annexe B 
 

Extract from the Subordinate Legislation Committee’s 15th Report 2012 
 
Civil Legal Aid (Scotland) Amendment Regulations 2012 (SSI 2012/64) (Justice 
Committee) 
 
1. These Regulations amend the Civil Legal Aid (Scotland) Regulations 2002 (“the 
principal Regulations”) so as to disapply certain requirements on the Scottish Legal 
Aid Board (“the Board”) to make payments to individuals if it is unsuccessful in 
making payment within five years of first trying to do so. 

2. The Regulations are subject to the negative procedure and come into force on 
30 March 2012.  

3. In considering the instrument, the Committee asked the Scottish Government 
for clarification of certain points. The correspondence is reproduced in the Appendix. 

4. Section 17(2B) of the Legal Aid (Scotland) Act 1986 provides that, where a 
person receives legal aid to raise or defend proceedings to recover or to preserve 
property, and that person is liable to make a contribution, the Board is entitled to be 
paid the contribution out of the property which has been recovered or preserved 
before any other creditor’s debts are met. 

5. Regulation 40 of the principal Regulations supplements section 17(2B), for 
example by restricting the ability of the assisted person to dispose of the property 
until the contribution has been paid. The property may also be paid to or made over 
to the Board itself. In those circumstances, regulation 40(4) applies. 

6. Regulation 40(4)(d) obliges the Board to deposit money paid to it (including 
money arising from the sale of moveables) into a general account with a bank or 
building society. This is distinct from the Board’s other financial arrangements, and in 
particular is separate from the Scottish Legal Aid Fund (“the Fund”). Regulation 
40(4)(e) requires the Board to pay into the Fund any contribution owed by the 
assisted person. If the Board is left holding surplus funds then it is obliged to pay 
them over to the person entitled to them (i.e. the assisted person), potentially with 
interest. 

7. The Scottish Ministers advise that, despite the Board’s best efforts, it is not 
always able to return surplus funds to the person entitled to them – perhaps because 
the person can no longer be traced. At present, the Board continues to hold those 
funds in the general account and to accrue interest on them. 

8. These Regulations form part of a scheme which permits the Board to transfer 
funds from the general account to the Fund, where they may be used for the ordinary 
purposes of the Board, once a period of five years has elapsed from the first attempt 
to make payment of the surplus. Accordingly, they insert a new paragraph (5A) into 
regulation 40 of the principal Regulations which disapplies the parts of regulation 
40(4)(e) which require the Board to make payment to the person entitled to the 
Funds once that period has elapsed. 
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9. The Regulations are further to be supplemented by a Determination made by 
the Scottish Ministers. A draft Determination has been provided with the Regulations 
for information. It provides that, where regulation 40(3)(e)(i) and (ii) have been 
disapplied by regulation 40(5A), the Board is to pay into the Fund the surplus monies 
and interest which it is no longer obliged to pay to the person entitled to them. 

10. These Regulations insert a new paragraph (5A) into regulation 40 which 
disapplies only a very limited aspect of regulation 40: the duties contained in 
regulation 40(4)(e)(i) and (ii) to pay over the surplus funds and to pay interest. 
Accordingly, the obligation in regulation 40(4)(d) continues to apply, even when 
paragraph (5A) operates. The Scottish Ministers, in their response, confirm that this 
is the case and that the monies require to be retained by the Board in a general 
account subject to other provision that is made for their dispersal. 

11. The Committee considers that the only mechanism for dispersal of the monies 
is contained in regulation 40(4)(e). The Scottish Ministers consider that they can 
create an alternative dispersal method by making a Determination that these monies, 
as receipts of the Board, should be paid into the Fund. 

12. The Committee accepts that the Scottish Ministers have power to make such a 
Determination. However, it considers it doubtful whether a Determination can be 
used to override the express statutory requirement contained in regulation 40(4)(d) 
to deposit funds in a general account. The Committee considers it significant that the 
Scottish Ministers felt the need expressly to disapply regulation 40(4)(e)(i) and (ii). It 
observes that, if it is necessary expressly to disapply the obligations to make 
payment, then it appears to be necessary also to disapply the obligation in regulation 
40(4)(d) to deposit the funds. 

13. It accordingly appears to the Committee that, in the circumstances where 
regulation 40(5A) applies, the Board will simultaneously be under a continuing 
obligation to deposit funds in a general account (in accordance with regulation 
40(4)(d) of the principal Regulations) and also be required to pay those funds into 
the Fund in terms of paragraph 3 of the Determination. 

14. The Scottish Ministers’ clearly stated policy is that funds in the hands of the 
Board which cannot be returned to their rightful owners, despite the Board having 
made efforts to do so for a period of five years, should be appropriated to the Fund. 
The Committee considers that it is doubtful whether this instrument, even when read 
together with the proposed Determination, achieves that policy aim. The Scottish 
Ministers themselves concede that the obligation in regulation 40(4)(d) subsists. 
Their position appears to be that the Determination impliedly disapplies that 
obligation. The Committee takes the view that it is doubtful whether this is actually 
the case, particularly considering their decision expressly to disapply other aspects 
of regulation 40(4). Accordingly, two conflicting provisions appear to apply at the 
same time. The Committee therefore takes the view that this instrument appears to 
be defectively drafted. 

15. The Committee draws the instrument to the attention of the Parliament on 
reporting ground (i). 

The instrument appears to be defectively drafted, in that it appears not to 
deliver the intended policy of transferring certain monies from a general 
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account held by the Scottish Legal Aid Board to the Scottish Legal Aid Fund. 
While the instrument expressly disapplies obligations to make payment of 
those monies contained in regulation 40(4)(e)(i) and (ii) of the Civil Legal Aid 
(Scotland) Regulations 2002, it does not disapply the obligation to deposit the 
monies in a general account contained in regulation 40(4)(d). Furthermore, it 
appears doubtful whether reliance can be placed on a determination made by 
the Scottish Ministers impliedly to disapply the express obligation in 
regulation 40(4)(d). 
 
Appendix 
 
Civil Legal Aid (Scotland) Amendment Regulations 2012 (SSI 2012/64) 
 
On 8 March 2012, the Scottish Government was asked: 
  
1. These Regulations insert a new paragraph (5A) into regulation 40 of the Civil 
Legal Aid (Scotland) Regulations 2002 (“the principal Regulations”), the effect of 
which is to disapply the obligations in paragraph (4)(e) on the Board to make 
payment if it is unable to do so within a period of five years from when it first 
endeavours to do so. However, paragraph (4)(d) imposes an obligation on the Board 
to deposit money paid to it in “one general account with a bank or building society”. 
That obligation is not disapplied by paragraph (5A). The Scottish Government is 
accordingly asked whether the obligation imposed by paragraph (4)(d) is intended to 
subsist, notwithstanding the apparent intention of these Regulations that the Board 
be able to pay such monies into the Scottish Legal Aid Fund. 
 
(a). If the obligation in paragraph (4)(d) subsists, then the Scottish Government is 
asked to explain the basis on which it purports to make the Ministerial Determination 
accompanying these Regulations (which requires the Board to pay into the Scottish 
Legal Aid Fund monies to which paragraph (4)(e) has ceased to apply), given that 
the Determination appears to contradict the obligation in paragraph (4)(d) requiring 
those funds to be deposited in a general account? 
 
(b). If the obligation in paragraph (4)(d) is considered not to subsist, the Scottish 
Government is asked to explain the basis for that view, in the absence of any 
provision which disapplies it expressly and in the absence of anything in the wording 
of paragraph (4)(d) itself which suggests that it is of limited duration or effect only? 
 
The Scottish Government responded as follows:  
 
In relation to (a), the Scottish Government’s view is that the obligation subsists in the 
sense that the monies require to be retained by the Board in a general account 
subject to other provision that is made for their dispersal whether through the 
principal Regulations or provision that may be made under other Ministerial powers 
in the Legal Aid (Scotland) Act 1986 (“the Act”). The Board is a creature of statute 
and only has the power to intromit with monies as specified in provision made by 
virtue of primary and secondary legislation.  
 
Currently dispersal is provided for by paragraph (4)(e) of the principal Regulations if 
the Board can identify the correct recipient of the monies, permitting the payment of 
the monies to the recipient.  
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The Regulations deal with the situation where the Board has not been able to pay 
those monies to the correct recipient over a period of 5 years. At present, the Board 
is unable to utilise these monies.  
 
It would not have been possible to provide in the Regulations that the monies should 
in these circumstances now be paid into the Legal Aid Fund as none of the 
circumstances set out in section 4(3)(a) to (d) of the Act apply (monies which can be 
paid into the Fund) and there are, therefore, no subordinate legislation powers which 
the Board could use to pay the monies into the Fund.  
 
However, Ministers have a separate power under section 4(3)(e) of the Act to 
determine that other receipts of the Board shall be paid into the Fund. The monies 
that are held under regulation 40(4)(e) are receipts of the Board. Scottish Ministers, 
therefore, have power under the Act to determine that these monies can be paid into 
the Fund provided the circumstances set out in new regulation 40(5A) apply. 
 
This means that dispersal of the funds from the general account is now provided for 
by regulation 40(4)(e) and by the Determination made under section 4(3)(e) of the 
Act in circumstances where regulation 40(4)(e) is disapplied by new regulation 
40(5A).  
 
The Explanatory Note to the Regulations explains the basis upon which the 
Determination has been made by Ministers and where it can be accessed.  
 
 
Annexe C 
 
Extract from the Official Report of the Subordinate Legislation Committee meeting on 

20 March 2012 
 

Civil Legal Aid (Scotland) Amendment Regulations 2012 (SSI 2012/64) 
 

The Convener: The next item is consideration of instruments subject to negative 
procedure. The regulations appear to be defectively drafted, in that they appear not 
to deliver the intended policy of transferring certain moneys from a general account 
held by the Scottish Legal Aid Board to the Scottish Legal Aid Fund. Although the 
regulations expressly disapply obligations to make payment of those moneys 
contained in regulation 40(4)(e)(i) and (ii) of the Civil Legal Aid (Scotland) 
Regulations 2002, they do not disapply the obligation to deposit the moneys in a 
general account contained in regulation 40(4)(d) of the 2002 regulations. 
Furthermore, it appears doubtful whether reliance can be placed on a determination 
made by the Scottish ministers impliedly to disapply the express obligation in 
regulation 40(4)(d). Does the committee therefore agree to draw the regulations to 
the attention of the Parliament on reporting ground (i)?  
 
Members indicated agreement.  
 
John Scott (Ayr) (Con): I have to say that I am extremely concerned about these 
regulations because it seems that, as a result, two conflicting provisions will apply at 
the same time. That cannot be a good position to be in. The regulations would be 
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subject to challenge and, although I might need to take advice on this matter, I 
understand that it might well be open to challenge not just by the immediate 
beneficiaries but by their heirs and successors. After all, diligent solicitors seeking to 
gather in funds for an estate might find that moneys were owed to it even though the 
person to whom they were owed had not claimed them. The regulations must be 
made much clearer and I very much share colleagues’ views that they are 
defectively drafted.  
 
The Convener: I will ask our legal advisers to comment on John Scott’s point in a 
moment, but I also wonder whether they can tell us how it might be corrected. If the 
way forward is to make a single correction to disapply the appropriate regulation, we 
might want to suggest that to the policy committee.  
 
John Scott: Absolutely.  
 
Graham Crombie (Legal Adviser): Our advice to the committee is that disapplying 
the provision in regulation (40)(4)(d) of the 2002 regulations might well be a method 
of resolving this apparent difficulty and the tension in these regulations.  
 
The Convener: What about John Scott’s point about the possibility of successors 
seeking to recover moneys?  
 
Graham Crombie: Ultimately, individuals will have to take their own legal advice on 
that matter. They might well wish to consider it in the course of in-gathering an 
estate.  
 
The Convener: On the basis that our comments will be relayed to the Justice 
Committee, are members happy to leave the matter there and draw the Parliament’s 
attention to the regulations on reporting ground (i)?  
 
Members indicated agreement. 
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Annexe D 
 

Executive Note 
 

The Civil Legal Aid (Scotland) Amendment Regulations 2012 (SSI 2012/64) 
 
The Civil Legal Aid (Scotland) Amendment Regulations 2012 (“the Regulations”) are 
made in exercise of the powers conferred by section 36(1) of the Legal Aid 
(Scotland) Act 1986 (“the 1986 Act”) and all other powers enabling the Scottish 
Ministers to do so. 
 
Policy Objective 
 
The main policy objective is to enable the Scottish Legal Aid Board (“the Board”) to 
pay existing unclaimed surplus monies (including both the principal sum and accrued 
interest), held by the Board at present in a general account, into the Legal Aid Fund 
(“the Fund”), after a period of five years has lapsed.  This will apply to cases where 
the assisted person cannot be traced despite the Board making attempts to trace 
them.  
 
The Regulations give effect to the objective by amending the Civil Legal Aid 
(Scotland) Regulations 2002 (“the 2002 Regulations”).  A Ministerial Determination 
(“Determination”), which will come into force on the same date as these Regulations, 
will also be issued enabling the Board to pay any such monies into the Fund.   
 
Background 
 
The Board currently holds unclaimed monies dating, in some cases, back to the 
1960’s, prior to the establishment of the Board.  Responsibility for these monies 
transferred to the Board under Schedule 4 to the 1986 Act.  The Board also holds 
monies unclaimed since its inception.  The monies concerned are monies that have 
been paid to the Board as part of property preserved or recovered by a civil case.  
Once the person’s contribution liability is determined and paid at the end of the case 
and the person’s solicitor paid it sometimes transpires that the Board is left holding a 
surplus.   
 
Regulation 40(4)(d) of the 2002 Regulations provides that monies paid to the Board 
have to be deposited into one general account, and not the Fund.  The Board, by 
virtue of regulation 40(4)(e)(i) and (ii) of the 2002 Regulations, is then obliged to pay 
the surplus monies plus interest accrued thereon to the person concerned.  The 
Board may, despite its best efforts, be unable to locate the person to whom to make 
the payment.  As a result, the Board is left with the unclaimed monies and interest in 
the general account. 
 
As explained above, a Determination will be issued which will provide that where 
monies have been paid to the Board since its inception and are unclaimed in 
accordance with the 2002 Regulations (as amended by these Regulations), the 
monies and interest can be paid into the Fund.  The Determination will also provide 
for unclaimed monies transferred into the Board, by virtue of Schedule 4, to be paid 
into the Fund. 
 



J/S4/12/13/1 
 

12 

Whist a determination under section 4(3)(e) can authorise the Board to pay certain 
monies into the Fund, it cannot permit the Board to derogate from its obligation to 
hold the monies in accordance with regulation 40. 
 
The Regulations therefore amend the 2002 Regulations by inserting a new 
paragraph (5A).  The new paragraph provides that where the Board has, after these 
Regulations come into force, been unable to pay the surplus monies and the interest 
after a period of 5 years, regulation 40(4) ceases to apply, including the right to 
continue to accrue interest   
 
The Board, having made the necessary attempts to contact the person concerned, 
shall, by virtue of the Determination, pay the monies and interest accrued into the 
Fund after a period of five years has lapsed.  Should the person then make a claim, 
the Board can pay the person out of the Fund, again by virtue of the Determination. 
 
Consultation 
 
Details of the above changes will be made available on the Board’s website 
(www.slab.org.uk) on 1 March 2012.  In relation to the Determination, it is also 
intended that this will be made available on the Board’s website.  No separate 
Business and Regulatory Impact Assessment (BRIA) has been carried out.  
 
Financial effects 
 
The financial implications arising from these Regulations are that the Fund will 
receive the benefit of the monies currently held by the Board, in the region of £300k.  
It is intended that these monies will be paid directly into the Legal Aid Fund before 
the end of the financial year; and that any future surplus monies held for over five 
years will benefit the Fund. 

http://www.slab.org.uk/
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Justice Committee 
 

13th Meeting, 2012 (Session 4), Tuesday 17 April 2012 
 

Police and Fire Reform (Scotland) Bill 
 

Response from the Scottish Government 
 
I am writing further to my appearance before your committee on 27th March as part 
of your Stage 1 consideration of the Police and Fire Reform (Scotland) Bill.  
 
During the evidence session, John Finnie MSP asked a question about mutual aid 
and pensions and we undertook to provide the committee with a more detailed 
response. 
 
On the issue of cross border aid, Scottish Government officials are currently 
engaging with those in the UK Government to identify and agree amendments 
required to UK legislation, (and related legislation in Scotland) as a consequence of 
police and fire reform. This includes provisions for cross-border mutual assistance 
between the Scottish Fire and Rescue Services and fire and rescue services in 
England and Wales. Some amendments will have to be made under Scotland Act 
orders at Westminster. While those discussions are ongoing, we are not in a position 
to set out the detail of the amendments required, but would emphasise that work is 
underway to ensure that the legislative framework allows those invaluable reciprocal 
arrangements to continue. I can confirm that we expect the amendments to provide 
any necessary clarity.     
 
On pensions more generally, there are no plans to change the current benefits for 
pension scheme members as a result of the reform of Scottish fire and rescue 
services. Separately, Scottish Government is continuing to work closely with 
stakeholders, including the trades unions, on the implications of the UK 
Government’s proposed pension changes.  
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
10 April 2012 
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Justice Committee  
 

13th Meeting, 2012 (Session 4), Tuesday 17 April 2012 
 

Police and Fire Reform (Scotland) Bill 
 

Response from the Chief Inspector of Fire and Rescue Authorities 
 
You will recall that I gave evidence to the Committee on Tuesday 13 March in 
relation to the above Bill.  During that session I was asked to comment on the rescue 
role of the Fire and Rescue Service. 
 
Following on from that session, I would like to draw the Committee’s attention to my 
Inquiry into the 2008 Galston Mine incident, which I have very recently submitted to 
Ministers and which was laid before Parliament on Thursday 29 March.  Amongst 
other things the report considers, in detail, the matter of specialist rescue and makes 
specific recommendations to Ministers and the Service.  Ministers are now 
considering their response to the report, but the pertinence to the Committee’s 
scrutiny of the Bill and the questions I was asked is clear. 
 
The specific wording of the two relevant recommendations is as follows: 
 

Ongoing Development of Rescue Functions 
 
150. The arrangements for providing an integrated 'blue light' emergency 
response are well documented.  However, my review of this incident suggests 
that practical implementation is not properly embedded and requires further 
development.  As part of the reform of the Service, there is an opportunity for 
the new Scottish Fire and Rescue Service to champion specialist rescue and 
joint working with the Scottish Ambulance Service and Scottish Police - with 
good links to voluntary sector rescue organisations, Strategic Coordinating 
Groups and local authority emergency planners.  Part of that response might 
include a centre or centres of excellence for specialist rescue, including co-
location and a close working and training relationship between staff, 
coordination of supervisory and strategic management and shared policy 
development. 
 
The Fire and Rescue Framework published by Scottish Ministers should 
set out an expectation that the Scottish Fire and Rescue Service acts as 
a champion and coordinator of specialist rescue. 
 
Legal definition of duty 
 
152. Alongside the legal duties and expectations set out by Scottish Ministers, 
it must be open to the Service to define, within its community risk planning 
process, what it can and cannot reasonably be expected to do.  The Service 
should use this definition to organise its response and, in particular, to ensure 
that commanders are well prepared to deal with unusual and difficult to define 
circumstances. 
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The Fire and Rescue Framework published by Scottish Ministers should 
direct the Scottish Fire and Rescue Service to define the parameters of 
its operational functions, and should explicitly recognise the need to 
adapt and improvise in unusual and difficult to define circumstances.  
All of this should fall within the scope of the community risk planning 
which fire and rescue services undertake. 

 
I thought that it might be useful to set out in more detail the thinking behind those 
recommendations. 
 
Within the Inquiry report, I set out my view that multi-agency working between 
Scotland’s emergency services at specialist rescue incidents is not as good as it 
could be, and that the relationship with voluntary bodies is weak.  My 
recommendation is that the Fire and Rescue Service acts as a champion of 
specialist rescue and works with the other services and voluntary bodies – perhaps 
through a centre or centres of excellence.  I believe that there is an opportunity to 
make very significant improvements in the provision and coordination of specialist 
rescue within Scotland if this were adopted.  It would be helpful, I believe, if a 
general recognition of the rescue role and functions provided by Scotland’s fire and 
rescue services could be made in a way which would support and encourage the 
new Service to take up that champion role. 
 
The definition of duty part is very pertinent to the evidence I gave on 13 March.  
Importantly, I am trying to argue that, beyond a general recognition of the rescue 
function, to absolutely define in legislation a detailed range of duties for the Fire and 
Rescue Service may be counter-productive, as the key challenges arise when 
incidents are unusual and hard to define.  This was the case at the Galston Mine 
incident.  To be clear, I am arguing against any suggestion of changing the existing 
functions set within the 2005 Act and the Additional Functional Order but in favour of 
a much broader mandate.  The specifics of planning for functions, excluding specific 
functions and preparing for the unusual and hard to define should be for the Service 
itself. 
 
I would suggest that all of this can be dealt with through the provisions of the Fire 
and Rescue Framework – which would allow Ministers to set out their expectations 
of the new Service. 
 
In summary, I am saying: 
 

1. It would be appropriate to give a general recognition of the rescue role of the 
Fire and Rescue Service.  That would, in one sense, recognise the reality on 
the ground but could support and encourage the Service if it were to take on a 
championing role; 

 
2. It would be wrong to try to absolutely define a range of incidents types either 

in law or through guidance – definitions should rest with the Service itself as 
part of its risk planning process.  Most importantly, the Service should plan 
and prepare for the unusual and hard to define. 
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3. This can be dealt with through the provisions of the Fire and Rescue 
Framework and by allowing Ministers to set appropriate expectations. 

 
Steven Torrie  
Chief Inspector of Fire and Rescue Authorities  
Head of the Scottish Fire and Rescue Advisory Unit 
11 April 2012 
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Justice Committee  
 

13th Meeting, 2012 (Session 4), Tuesday 17 April 2012 
 

Letter from the Scottish Government 
 

Advice and assistance and civil legal aid: financial eligibility limits 
 
I am writing to inform the Justice Committee that the Scottish Government has 
decided this year not to increase in line with inflation either the financial eligibility 
limits or contribution levels in civil legal aid or advice and assistance (“A&A”). It may 
be helpful if I set out the reasons for this. 
 
The Scottish Government takes access to justice very seriously. Despite the 
challenges imposed through significant budget cuts from Westminster the Scottish 
Government has set out the ambition to maintain a fair, high quality and equitable 
system which maintains public confidence at an affordable and sustainable level of 
expenditure. This ambition was set out in the paper „A Sustainable Future for Legal 
Aid‟, which was considered by the Justice Committee as part of its deliberations on 
the Scottish Spending Review 2011 and Draft Budget 2012-13. 
 
The Scottish Government increased in 2009 financial eligibility for civil legal aid so 
that those with disposable incomes up to £25,000 could qualify. This change means 
that over 70% of the Scottish population now qualify for civil legal aid. „A Sustainable 
Future for Legal Aid‟ also sets out the ambition to make further changes to civil and 
criminal A&A, designed both to further increase eligibility and therefore access to 
justice for those who need it most and move towards a greater private client reality. 
In addition we announced on 29 February 2012 that a new £7m programme of 
targeted funding would run from April 2012 to March 2015. The programme is part 
funded (£2.2m) by the UK Money Advice Service and will help Scots deal with 
problems such as multiple debts, repossession and eviction. However, there are 
severe pressures on the Fund and we have concluded that we must minimise any 
risks of further unbudgeted expenditure. 
 
In most years amendments are undertaken to apply an increase broadly in line with 
inflation to the key amounts used to calculate an applicant‟s financial eligibility for 
A&A or civil legal aid and the level of contribution. The uprate is calculated by means 
of figures supplied by the Department of Work and Pensions, based on the 
Consumer Prices Index. The CPI has been set at 5.2% this year, up from 3.1% last 
year.  
 
The financial eligibility rules for A&A and for civil legal aid specify the amounts of 
disposable income and disposable capital above which an individual is not eligible to 
receive assistance and below which they are not required to make a financial 
contribution. For example, an applicant is currently eligible for A&A if her or his 
weekly disposable income does not exceed £245 a week. If the Government were to 
increase that in line with the CPI rate then instead a person would be eligible for A&A 
if they had weekly disposable income up to £258. Not doing so means the figure 
stays at £245. This also means that there will be no increase in contributions payable 
by applicants this year. 
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The Government gave careful consideration to whether to proceed with an annual 
uprate and has worked closely with the Board to try to quantify the potential financial 
implications of doing so. In theory, given that the CPI should be the best indicator of 
changes in the cost of living there should be only a very limited cost to the fund in 
going ahead with the annual uprate. But due to a number of complicating factors, 
including the potential implications of wage inflation restraints, it has not proved 
possible to come to a reliable estimate. This is concerning given the current financial 
constraints and the continuing pressure on legal aid expenditure. It is on the basis of 
that unquantifiable risk that the Government has decided not to move ahead with the 
uprate this year. We have also taken into account the very substantial extension of 
eligibility in 2009, referred to above, and the currently unpredictable implications for 
eligibility of the UK Government‟s welfare reform programme 
 
The annual uprate is normally affected by an affirmative set of Regulations, which 
the Justice Committee considers. For that reason I wanted to alert you to the fact 
that the Government will not this year be bringing forward such Regulations. I will be 
happy to provide any further clarification, should the Committee find it helpful. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
10 April 2012 
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